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1 Updated 11-12Wis. Stats. PRELIMINARY PROCEEDINGS 970.03

CHAPTER 970
CRIMINAL PROCEDURE — PRELIMINARY PROCEEDINGS

970.01 Initial appearance before a judge. 970.038 Preliminary examination; hearsay exception.

970.02 Duty of a judge at the initial appearance. 970.04 Second examination.

970.03 Preliminary examination. 970.05 Testimonyat preliminary examination; payment for transcript of testi
970.032 Preliminaryexamination; juvenile under original adult court jurisdiction. mony.

970.035 Preliminaryexamination; juvenile younger than 15 years old.

Cross-reference: See definitions in ©67.02 (3) Uponrequest of a defendant chad with a misdemeanor

. . thejudge shall immediately set a date for the trial.
970.01 Initial appearance before a judge. (1) Any per 4) A defendant chaed with a fel . imi
sonwho is arrested shall be taken within a reasonable time befgrd®). A defen dan c gﬁ with a e_orgiy maﬁ/ ‘G)’.‘"’"(‘j’ehpr%'rp"r‘gry
ajudge inthe county in which the fafnse was alleged to have beeﬁxamlnapongnl upon the waivethe judge shabind the defe
committed. The initial appearance may lenducted on the antover for trial. ) o L
recordby telephone or live audiovisual means undé63.08 If (5) If the defendant does not waive preliminary examination,
theinitial appearance is conductbyl telephone or live audiovi thejudge shall forthwith set the action fapreliminary examina
sual means, the person may waive physical appearamgieer tion under s970.03
of physical appearance shall be placed on the record wfitiaé (6) In all cases in which the defendant is entitled to legal repre
appearance and doest waive other grounds for challenging thesentationunder theconstitution or laws of the United States or this
court’s personal jurisdiction. If the person does not waive physitate the judge or magistrate shall inform the defendant of his or
cal appearance, conducting tinitial appearance by telephone omerright to counsel and, if the defendatfaims or appears to be
live audiovisual means under 867.08 does not waiveany indigent,shall refer the person to the authority for indigency deter
groundsthat theperson has for challenging the cosippersonal minationsspecified under €77.07 (1)

jurisdiction. (7) If the ofense chaged is one specified underl65.83 (2)
(2) Whena person is arrested without a warrant and brougl®), the judge shaldetermine if the defendastfingerprints,

beforea judge, a complaint shall be filed forthwith. photographsand other identifying data have betken and, if
History: Sup. Ct. Orderl41 Ws. 2d xiii (1987);1987 a. 4031995 a. 27 not, the judge shall direct that this information be obtained.

Judicial Council Note, 1988:Sub. (1) is amended to authorize the arrested person R : : + :

to waive physical appearance and request thanitie appearance be conducted on (8) If the ofens_e chaged isa V'°'e.“t C.”“?e' a_s deflneo_l Ins.

the record by telephone or live audio-visual means. [Re Orféetie¢ Jan. 1, 1988] 165.84(7) (ab) the judge shall determinedfbiological specimen
The interval between an arrest and an initial appearance is never unreasonh@isbeen obtained from the defendant undé&6s.84 (7) and, if

whenthe arrested suspect is already in the lawful physical custody of the state. i i i
v. Harris 174 Ws. 2d 367497 N.W2d 742(Ct. App. 1993). %8, the judge shall dire¢hat a law enforcement agency or tribal

The rule that gudicial determination of probable cause must be made within 4'@-W enforcement age_nCy obtain a b'_OIOglcal spe(_:lmen from_t_he
hoursof a warrantless arrest applies tés@énsin; failure to comply did not require defendantind submit it to the state crime laboratories as specified
suppression of evidence not obtained because of the delay when probable causg fan iusti
arrestwas present. StateKoch,175 Ws. 2d 684499 N.Ww2d 153(1993). ?IZ ﬂj|ﬁstrﬁ)r0m(lillgated b.y th%?e%arftm%nt ?f Jus_téjce undkﬁ$76

Failureto conduct a probable cause hearing within 48 hours of arrest igunist a (4). he judge requires the detenaan m_@V' € a specimen
dictional defect and not grounds for dismissal with prejudice or voiding of a-subdénderthis subsection or if a biological specimen has already been
quent conviction unless the delgyrejudiced the defendastright to present a pbtainedfrom the defendant, the judge shall inform the defendant
defenseState vGolden,185 Ws. 2d 763519 N.W2d 659(Ct. App. 1994). ’

A person taken into custody on a probation hold while an investigation is madty? thelor she may request expungement undegs77 (4)
determineif a probation violation has occurred is not under arrest and not subject tNOTE: Sub. (8) is ceated eff. 4-1-15 b013 Wis. Act 2 asaffected by2013
therequirement of a probable cause hearing within 48 howas\efrrantless arrest. Wis. Act 214
Statev. Martinez,198 Ws. 2d 222542 N.W2d 215(Ct. App. 1995)94-3006 History: 1973 c. 451975 c. 391977 c. 29449, 1979 c. 3561981c. 144 1987

A determinatiorof probable cause made within 48 hours of a warrantless arr@sf.>% 1993 a. 12, 486 2013 a. 20214, _ o
generallymeets the promptness requirement; if a hearing is held more tian#s Thefailure to inform the defendant eh applicable mandatory minimum sentence
following anarrest the burden shifts to the government to demonstrate ageeyer  Violatedsub. (1) (a). State Thompson2012 W1 90342 Ws. 2d 674818 N.w2d
or extraordinary circumstances. County of RiversidsleLaughlin,500 U.S.44, 904 09-1505
114L. Ed. 2d 491991).

970.03 Preliminary examination. (1) A preliminary
970.02 Duty of ajudge at the initial appearance. (1) At  examinationis a hearing before a court for the purpose of deter
theinitial appearance the judge shall inform the defendant:  mining f there is probable cause to believe a felony has been com
(a) Of the chage against the defendant and shall furnish theitted by the defendant. A preliminary examinatioay be held
defendantwith a copy of the complaint which shall contain thén conjunction with a bail revocation hearing unde369.08 (5)
possiblepenalties for the éénses set forth thereirn the case of (b), but separate findings shall be madeh®yjudge relating to the
afelony, the judge shall also inform the defendafithe penalties preliminaryexamination and to the bail revocation.
for the felony with which the defendant is ofped. (2) Thepreliminary examination shall be commenced within
(b) Of his or her right to counsel and, in any case required B days after the initial appearance of the defendant if the defend
the U.S. or Wsconsin constitutionthat an attorney will be anthas been released from custody or within 10 ddlye defene
appointedo represent hiror her if he or she is financially unableant is in custody and bail has been fixed in excess of $500. ©n stip
to employ counsel. ulation of the parties or omotion and for cause, the court may
(c) That the defendant is entitled to a preliminary examinatigtendsuch time.
if chaged with a felony in any complaint, including a complaint (3) A plea shall not be accepted in any casetiith a prelimi
issued under £68.26 or whenthe defendant has been returnedary examination igequired until the defendant has been bound
to this state for prosecution througktradition proceedings underover following preliminary examination or waiver thereof.
ch. 976, or any indictment, unless waived in writing or in open (4) (a) If the defendant is accusedabtrime under €40.225
court,or unless the defendant is a corporation or limited liability48.02 948.025 948.05 948.051 948.06 948.085 or 948.095

company. or under s940.302 (2)if the court finds that the crime was sexu
(2) Thejudge shall admit the defendant to bail in accordanedly motivated, as defined in 880.01 (5) thecourt may exclude
with ch.969. from the hearing all persons who are ndicefrs of the court,
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membersof the complainang’ or defendarg’ families or others if relevant. The expert who made the findings need not be called
considerecby the court to be supportive of the complainant aasa witness.

defendantthe servicaepresentative, as defined ir885.45 (1) (13) Testimonymay be received into the recastia prelimi

(), or other persons required to attend, if the court finds that thgry examination bytelephone or live audiovisual means if the
stateor the defendant has establlshecbmpelllng interest that proponenshows good cause dithe testimony is used to prove
would likely be prejudiced if the persons were not excluded. Th@ element of an féinse under ©£43.201 (2)or 943.203 (2)

court may considems a compelling interest, among others, the (14) (a) In this subsection, “child” means a person who is

needto protect a complainant from undue embarrassment ay%ngerthan 16 yearold when the preliminary examination
emotionaltrauma. COMMENCes

(b) In making its order under this subsection, the court shall set(b) At any preliminary examination, the court shall admit an

forth specic g sdient o supbort e dosure OCEN auciovisuaecoring of asatemennder 908 00upon making
4 the findings required under 808.08 (3) The child who makes

tial weight to, the desires, if angf the complainant. Additional the statemenheed not be called as a witness and, under the cir

factors that the court may consider in making these findin PP
include,but are not limited to, the complainanéige, psychologi %Zjumnsézgge;%g'ﬁ'ggggif]%%%'r? 8 (5) (pymay not be compelled

cal maturity and understanding; the nature ofdfime; and the ™ i %107 ™ 011677 ¢ 4491970 ¢. 12,332 1985 a. 267Sup. Ct. Order
desiresof the complainang’ family. 141 Wis. 2d xiii (1987):1987 a. 333.64; 1987 a. 403Sup. Ct. Orderl58 Ws. 2d

i i H (1990);1991 a. 19376,1993 a. 2798,227,486, 1995 a. 4561997 a. 2521999
(g) Tgecczﬁrt shall make its tclosurte otr Otlﬁr under thli.s su_bstectlg[qlx 2001 a. 1032003 a. 362005 a. 42155 277: 2007 a. 97116 2011 . 285
no broader thans necessary 0 protec € compe 'n_g INterest yygicial Council Note, 1990: [Re amendment of (13)] The rigtat confront ones
underpar (a) andshall consider any reasonable alternatives to fultcusersioes not apply to the preliminary examination, and since credibility is not
closureof the entire hearing. an issue, demeanor evidence is of less significanceatiieal. For these reasons,
. . . a party should nobe permitted to prevent the admission of telephone testimony
(5) All witnesses shall be sworn atiigtir testimony reported althoughthe proponent of such evidence should bear the burden of showing good
by a phonographic reporteiThe defendant magross—examine causefor its admission. [Re Orderfel-1-91]

Witnessesagainst the defendant. and may call witnesses on h@lhile hearsay relied upon in suppofta criminal complaint requires some basis
! *or crediting its reliabilitywhether the informants are named or not, that requirement

defen_dan_t’s own behalf who then are subject to Crossy satisfied if the hearsay is based upon observation of the informants. State ex rel.
examination. Cullen v Ceci,45 Wis. 2d 432173 N.Ww2d 175(1970).

: F. ; : Thereis no obligation on a magistrate to conduct an investigation to verify the con
(6) Du“ng the prellmlnary examinationthe court may tentsof a criminal complaint. That is the duty of the state, aftdafls to put sufi-

excludewitnesses until they are called to testifyay directthat cientfacts before the magistrate to show probable cause, the complaint must fail even
personsvho are expected to be called as witnesses be kept sﬁsyaghclues and leads that could provide that information are revealed in the com
a

rateuntil called and may prevent them from communicating witH2nt. State ex rel. Cullen Geci,45 Ws. 2d 432173 N.W2d 175(1970).
At the preliminary hearing, a defendant is entitled to cross—examine witnesses who

oneanother until they have been examined. i_dentified him atlthe hearing an}d th also ider]tified him at a lineup, because if the
(7) If the court finds probable cause to believe that a felony fill%%uMp was unfajrthe identification evidence might be suppressed. Haygie,

. B s. 2d 93175 N.W2d 625(1970).
beencommitted by the defendant, it shall bithe: defendant over A ruling on admissibility of evidence at a preliminary hearing is not res adjudicata

for trial. atthe trial. Meunier vState46 Ws. 2d 271174 N.W2d 277(1970).

(8) If the courtfinds that it is probable that only a misde It was not error for the magistrate and trial court to fail to sequester witnesses with

; ; out motion by the defendant, especially in the absence of a showprgjatlice.
meanorhas been committed by the defendarghall amend the 5 ahamy. Statea7 Wis. 2d 44 176 N.\W2d 349(1970).

complaintto Con_form to the evidence. T_he action shall t_hEFl Pro A bind over was not invalid because the justged that it was “for the purpose
ceedas though it had originated as a misdemeanor action.  of accepting a plea.” Dolan 8tate48 Ws. 2d 696180 N.W2d 623(1970).

; ; defendant is not entitled to call witnesses for pretrial discovery or to shake the
(9) If the court does not find probable cause to believe tha redibility of the states witness. State Knudson51 Ws. 2d 270187 N.w2d 321

crime has been committed by the defendant, it shall order thg71).
defendandischaged forthwith. A defendant who has been indicted by a grand jury ismiitledto a preliminary

; ; : examination. State ex rel. \&Ich v Waukesha County Circuit Coufi2 Wis. 2d 221
(10) In multiple count complaints, the court shall order dis;ggn w24 417(1971).

missed‘_a"_‘y count for which it finds there i$ no probable cause. Th&yhenthe preliminary examination is not timehgld, personal jurisdiction is lost,
factsarising out of any count ordered dismissed shall not be thewhen the defendant on arraignment enters a plea, the defevaigas. Arm

basisfor a count in any information filed pursuant to @Al See 5"8”?"- State55 ‘I"‘i 2%2;‘21"98 NaV:’Zd 357(1972). witese o detorm
: i efensecounsel should be allowed to cross—examine astaitiess to determine
tion 970.04shall apply to any dismissed count. the plausabilityof the witness, but not to attack the witneggneral trustworthiness.
(12) (a) In this subsection: Wilsonv. State 59 Wis. 2d 269208 N.w2d 134(1973).
« A ; ; ; Thepurpose of @earing under sub. (1) is to determine whether a felohgther
1. “Hospital” has the meaning designated iB&33 (2) chargedor not, probably was committed. After bind over the prosecutor magechar

2. “Local health department” has the meaning given in &ycrime not wholly unrelated to transactions and facts adduced at the preliminary
250 01(4) examination.Wittke v. State ex rel. Smittf80 Wis. 2d 332259 N.W2d 515(1973).

L. . . Appellatereview of a preliminary hearing Ignited to determining whether the
(b) At any preliminary examination, a report of onetle# recordcontains competemvidence to support the examining magistsataercise

crime laboratorys, the state laboratory of hygiese’a federal of judgment. Although motive is not an element of any crime and does not of itself
; L ) B N establishguilt or innocence, evidence of motive may/given as much weight as the
bureauof investigation laboratory, a hospital laboratory'or a factfinder deems it is entitled to at the preliminary hearing or trial. St&erby

local health departmerstfindings with reference to all or any pari1 wis. 2d 677260 N.w2d 798(1978).
of theevidence submitted, certified as correct by the attorney genSection970.03 (8) neithelimits a prosecutds discretion to prosecute criminal

i ; i actionsnor prohibits a second examination under s. 970.04. Stéényon,85 Ws.
eral, the director of the state laboratory of hygiethe, director of 27 36,270 N.W2d 160(1978).

the federalbureau Of_mveSt'gat'c_m’ the chief hOSpItal administra This section does not require that proof of the exact tfren ofense be shown.
tor, the local health diter, as defined in 250.01 (5) or a person  Statev. Sirisun,90 Ws. 2d 58279 N.W2d 484(Ct. App. 1979).

designatedy any of them, shall, whenfefed by the state or the In finding probable cause, turt properly took judicial notice of the fact that
accusedbereceived as evidence of the facts and findings stat id consumption of 1/2 quart of liquor probably caused a young dieéth. State

. o tel. Cholka vJohnson96 Ws. 2d 704292 N.W2d 835(1980).
if relevant. The expert who made the flndlngs need not be ca e&f\ accusedloes not have a constitutional right to make a closiggnaent at a

asa witness. preliminary examination. State ex rel. Funmakeflamm,106 Ws. 2d 624317

Lo T . N.W.2d 458(1982).
(c) Atany preliminary examination in Milwaukee Coundy If any reasonable inference supports a conclusion that the defendant probably com

latentfingerprint report of the city of Milwaukee police departmitteda crime, the magistrate must bind over the defendant. Soimm, 117 Wis.
mentbureau ofdentification divisions latent fingerprint identifi ~ 2d 487, 345 N.w2d 69(Ct. App. 1984); dfd. 121 Wis. 2d 389359 N.W2d 151

cationunit, certified as correct by the police chief or a person ded984-

; : ; The state has theght to appeal a dismissal when it believes an error of law was
'gnatedby the pollce chief, shall, whenfefed by the state or the committed. An uncorroborated confession alone wafigaht to support a probable

accusedbereceived as evidence of the facts and findings state@ysefinding. State vFry, 129 Ws. 2d 301385 N.W2d 196(Ct. App. 1985).
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3 Updated 11-12Wis. Stats. PRELIMINARY PROCEEDINGS 970.05

Mandatoryclosure of a hearing solely at the request of a complaining witness oweéthin the discretion of the trial court. StateMerhagen, 198 Wis. 2d 177 542
the objection of the defendant violates the right to a public trial. Stevévianito ~ N.W.2d 189(Ct. App. 1995)94-2823
woc Cir. Ct.,141 Ws. 2d 239414 N.W2d 832(1987). Sub.(2) (a) allows the trial court to balance the treatment available in the juvenile
If an appellate court stays the trial court proceedings on an interlocutory appg¥stemand adulsystem and requires it to decide under the facts of the case which
sub.(2) does not set a mandatory time limit for the preliminary hearing upon remittieatmentwill better benefit the juvenile. State@ominic E.\W218 Ws. 2d 52579
tur. State vHorton,151 Ws. 2d 250445 N.W2d 46(Ct. App. 1989). N.W.2d 282(Ct. App. 1998)97-2446
An unconstitutionally obtained confession may be admitted and serve as the sofeub.(2) is not unconstitutionally vague. Statevmstead220 Ws. 2d 626583
basisfor bindover at a preliminary examination. Statbwats,156 Ws. 2d 74457 ~ N.W.2d444(Ct. App. 1998)97-3056 o )
Wis.2d 299 (1990). ) Su\?v.r(12) maktef ?o growsmtn for t[}e aﬁ!mlstsr:on_ of Hea{s‘aymteisel*l walv%r_bhteeéjr
A defendant claiming error at a preliminary examination wiztgin relief only N9 VVhen a statute does not speciiically authorize hearsagenerally prohibited.
prior to trial; the defendant may seek interlocutory review from the court of appesi@tev. Klesey 2010 Wi 88328 Ws. 2d 42786 N.W2d 144 07-282¢

unders. 809.50. State Webb,160 Ws. 2d 622467 N.W2d 108(1991). A juvenile has a righb a reverse waiver hearing after the criminal court finds-prob
. . P o PSR . ablecause to believe that the juvenile has committed the exclusive original jurisdic
Stg?\?‘gg:gggféglmg"’% g@rgnza,t\llc.)\xé%r ggg(scet‘i\r/)vgh%;hﬁcsulltScretlon. tion violation or violations of which he or she is accused. At the hearing, the juvenile

A court commissionés determinations of admissibility of evidence will be uphelcg"vﬁgéﬂrgg eTﬂleejlligﬁﬂésnsﬁts?lgéngﬁyebﬁ (rg@ﬁgaﬁ%r&%}(g %ESP gg?:ig?&g %fvtihe
absentan erroneous exercise of discretion; the reviewing court then determi y

. . - h : ceto satisfy his or her burden dme three elements, including evidence about the
whether,f believed, the evidence would permit a reasonable magistrate to concl nse,supplementing the facts used to establish prolelee, to put the fehse
thatthe defendant probably committed the crime. Stattéwdbeg, 175 Ws. 2d 332 i context. The juvenile may notfef evidence ahe hearing for the purpose of eon

500N.W.2d 322(Ct. App. 1993). . o _tradictingthe ofensechaged. State vKleser 2010 WI 88 328 Wis. 2d 42 786
If a bindover decision is made bhycourt commissioner or circuit judge, review N \W.2d 144 07-2827
mustbe by a motion to dismiss brought in circuit court. Habeas cpas available
'F\(I)\r/s\ggv;f‘lla(lgggx)er Dowe v Waukesha County Circuit Ct84 Wis. 2d 724516 970.035 Prellmlnary e.xamlnayon; Juvenllg your!ger
Singlecount complaints under sub. (7) and multiple count complaints under stBan 15 years old. Notwithstanding £970.03 if a preliminary
(10) are to receive the same procedural treatment. In multiple count complainigyaminatiorunder s970.03is held regarding a juvenile who was

court must dismiss any count for which it believes thisreot probable cause to ; : : f ;
believea felony has been committed by the defendant. The specific felorgedharwalved under s938.18for a violationwhich is a”eged to have

need not be proved and it is inadvisable for the court to opine as to what felony @&€urredprior to his or her 15th birthdashe court may bind the

gt Elrc Tt ol i 2ot e ove o il only f her i prabable cause to believe tht

mation,but the information may include any count that is transactionally related $ CMe under s940.03 940.06 940.225 (1)Or (2)’ 940'3(_)5

a count orzjwhic(h the)defendant is boulnd o\ﬁnat\inﬁvwliams, 1\;9\18 W(sj. 2d516 940.310r943.10 (2)943.32 (2)or961.41 (1)has been committed

S544N.W.2d 406(1996),93-2444 See also State Williams, 198 Ws. 2d 479544 or that a crime that would constitute a felony under@88to 948

?‘g&gfg‘f?{g?gﬁ)*"*z*?”a““ StatevAkins, 198 Ws. 2 495544 N-W2d 392 o3 1 jf committed by an adult has been committed at the request
Following a bindoverat a preliminary hearing, the proper test for reviewing a chadf or for the benefit of a criminal gang, as defined B39.22 (9)

lenge to an information that alleges whailgw chages not accompanied by the erig indi shiat
inal chage is the sificiency of evidence test. StateGotton,2003 WI App 154266 If the court does not make any of those fmdmgs' the t

Wis. 2d 308 668 N.W2d 346 02-2923 order that thejuvenile be dischged but proceedings may be

Thepurpose of a preliminary examination is limited to an expeditious determingroughtregarding the juvenile under 938

tion of whether probable cause exists for the state to proceed with felomeshar ;i . ;
againsta defendant. This limited purpose does not permit a criminal defendant toHIStory' 1987 a. 271993 a. 981995 a. 77448 1997 a. 35205

compeldiscovery in anticipation of the hearing. Thia@o 6th amendment right, P . s .
basedon efective assistance of counsel, and no compulsory process right-to s@g 0-038 Prellml_nary examination; hearsa_y _exception.
poenapolice reports and other non—privileged materials prior to the examinatiofl) Notwithstandings.908.02 hearsay is admissible in a prelimi

Statev. Schaefgr2008 WI 25 308 Wis. 2d 279746 N.W2d 457 06-1826 H i
It was not proper to dismiss a criminal geadded in the information because thenary examination under $870.03 970.032 and970.035

prosecutorsuccessfully objected at the preliminary hearing to questionsveivat (2) A court may base its finding of probaldause under s.

relevantto that crime but not to the crime ched in the complaint. StateWhite, i i
2008WI App 96 312 Wis. 2d 799754 N.WCZ% 214 07—206{) ﬁ;grgggzjglt(ti)d9u7n%2§§u(la)or 970.035in whole or in part on

. : R f i History: 2011 a. 285
970.032  Preliminary examination; juvenile under orig Nothingin the Wsconsin or federal constitutions prohibits allowing the finder of

inal adult court jurisdiction. (1) Notwithstanding $970.03  factata preliminary examination to consider and rely on hearsay evidence 1o deter
if a preliminary examination is held regarding a juvenile vgho minethat the state has presented a “believable account of the defendemtiission
f i i iriedint i inviedi~ Of @ felony” This section is facially consistent with the constitutional rights te con

s_ubjectto the Onglnal JunSdICtlon of the cpurt of Cnm.mal JurISdlc frontationanddue process. It has no impact on the defendants’ rights to subpoena
tion under s938.183 (1) thecourt shall first determine whetherwitnesses or conduct cross-examination regarding facts relevant to the plausibility
thereis probable cause to believe that the juvenile has committéthe states case, either facially or in the particular instances in this case, as-guaran

. : : ; : edby the compulsory process clause. The right to assistance of cisumstelic
the violation of which he or she is accused under the circufffq”siae vO'Brion 2013 Wi App 97349 \We. 20 667836 N W2d 840121769
stancespecified in $938.183 (1) (gXam) (ar), (b), or(c), which
everis applicable. If the court does not make that finding, tr8¥0.04 Second examination. If a preliminary examination
courtshall order that the juvenile be disafedl but proceedings hasbeen had anthe defendant has been disgjeat, the district
may be brought regarding the juvenile under @38 attorneymay file another complaint if the district attorney bas

(2) If the court finds probable cause to believe thajutvenile  discoversadditional evidence.

hascommitted theviolation of which he or she is accused under Il?ltsrgoryit t1923 a. 486dd_t_ | 4 evid hich 10 b ond

; Find i e state has no additional new or unused evidence upon which to base a 2n
thecircumstances specm_ed In%38.183 (l) (a)(am) (af)' (b) or complaint, a preliminargxamination order dischging a defendant is appealable.
(), the court shaltletermine whether to retain jurisdiction or tawitke v. State ex rel. Smiti80 Wis. 2d 332259 N.W2d 515(1977).
transferjurisdictionto the court assigned to exercise jurlSdICtIOanhdena Jiir:st prelimigarybe;(amination becarﬂwe chagtic, the pdrosecuti%n Eroperly

in iuricedicti andonedhe proceedingbefore presenting all its evidence and reissued the com

und_erchs_.48 and938 The court shall retain jurlsqllctlon unless‘él]amt_ State vBrown 96 Wie. 2d 258291 N'W2d 538(1980).
thejuvenile proves by a preponderance of the evidence all of the

4 hestate is not barred from recharg a defendantyhether or not it has new evi
following: dence. State vHoffman,106 Ws. 2d 185316 N.W2d 143(Ct. App. 1982).

i i i i i This section allows for issuance of a second complaint ifltsieict attorney has
(a) That, if convicted, the Juvemle could not receive adequaé\%dencethat was not used at the first preliminatynused” evidence in theontext

treatmenin the criminal justice system. of a preliminary hearing means unused by the court in reaching its dewfsitiner

(b) That transferring jurisdiction to the court assigned to_exé bind the defendant over for trial. Stat@waite, 110 Wis. 2d 214327 N.W2d 700
CisejuriSdiCtion under chs48 and938would not depreciate the *“a complaint may be reissued when “new or unused” evidence would support a
seriousnessf the ofense. finding of probable cause. What constitutesv or unused evidence is not easily

P PSR TR g . definable but it is not evidence that is not merely cumulativeadiaborative and is
. (c) That rt_atalnmg jurisdictiors nOt necessa_lry t(_) deter the Juvedeterminedby applying common sense. StateJghnson231 Ws. 2d 58 604
nile or other juveniles from committing the violatiohwhich the N.w.2d902(Ct. App. 1999)98-2881
juvenile is accused under the circumstances specified in sThis section specifically limits the availability of a second preliminary examina
. . . tion and precludes a request for a de novo hearing under the more general s. 757.69

938.183(1) (&) (am), (ar), (b) or (c), whichever is applicable.  (g) 'state vGillespie 2005 Wi App 35278 Ws. 2d 630693 N.W2d 32004-1758

History: 1993 a. 981995 a. 77352 1997 a. 35205 2005 a. 344
tin, 191 Vo, 20 647530 W54 420(C. App. 1605y, 1o ccton Steiear 970.05 Testimony at preliminary examination; pay-

The juvenile bears the burden of proof to demonstrate that the factorssubder men,t fOI’ transcrlpt O,f testimony . (1) Th(:-,‘ testimony athe
(2) support removing jurisdiction to the juvenile court. The removal decision preliminary examination shall beanscribed if requested by the
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970.05 PRELIMINARY PROCEEDINGS Updated 1-12Wis. Stats. 4

district attorney the defendant or an attorney representing tlapropriationunder s20.550 (1) (fland any additional copies
defendanbr orderedoy the judge to whom the trial is assignedshall be paid for at thetatutory rate by the party requesting the
Thereporter shalffile such transcript with the clerk within 10 dayscopies.

afterit is requested. o (c) When a transcript is requested under ELiby a defendant
(2) (a) When a transcript is requested under ELby some  \yho is not indigent under cl977 or by an attorney retained by a
oneother than a person specified in.gay or (c), the county shall yefendanwho is not indigent under cB77, the defendant shall
paythe cost of the original and aegiditional copies shall be paid 5, the cost of the original and aagiditional copies shall be paid
for at the statutory rate_ bY the party requesting the copies. for at the statutory rate by the party requesting the copies.
(b) When a transcript is requested under L)y the state g0 1993 a. 4371995 a. 199
public defendewor by a private attorney appointed und&r&.08 Counselis not entitled ta free copy of the transcript if the original is reasonably
the state public defender shall pay the cost of the original from theilable. State vSchneidewindd7 Wis. 2d 1.0, 176 N.W2d 303(1970).
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